Non-Disclosure Agreement
This Non-Disclosure Agreement (the "Agreement"), effective as of the date last entered below (the "Effective Date"), is entered into by and between AC MAGNUM CORAL LLC (the "Disclosing Party") and the Recipient named below (the "Recipient").  The Recipient and the Disclosing Party are sometimes referred to in this Agreement as the "Parties", and each of the Recipient and the Disclosing Party is sometimes referred to in this Agreement as a "Party". 
In connection with the consideration of a possible acquisition, lease, investment, or financing (the "Purpose"), the Recipient desires to receive certain information from the Disclosing Party that is non-public, confidential, or proprietary in nature; and 
In consideration of the mutual covenants, terms and conditions set forth herein, the Parties agree as follows: 
1. Confidential Information.  Except as set forth in Section 2 below, "Confidential Information" means all non-public, confidential or proprietary information, whether oral or written and whether in a tangible or intangible form, of or with respect to the Disclosing Party or any of its Affiliates, including, without limitation, all such information that is disclosed by the Disclosing Party or any of its Affiliates to the Recipient or its Affiliates, or to any of such Recipient's or its Affiliates' employees, officers, directors, partners, shareholders, agents, attorneys, accountants, financing sources or advisors (collectively, "Representatives"), however disclosed, including, without limitation: 
1.1. all information concerning the Disclosing Party's and/or any of its Affiliates', and their respective customers' and suppliers', past, present and future finances, customer information, supplier information, products, services, know-how, forecasts, business, marketing, development, sales and other commercial strategies; 
1.2. all notes, analyses, compilations, reports, studies, samples, data, statistics, summaries, interpretations and other materials prepared by or for the Recipient or its Representatives that contain or derive from information covered by the preceding text in this Section 1, and any other information that would reasonably be considered non-public, confidential or proprietary given the nature of the information and the Parties' businesses. 
As used in this Agreement, "Affiliate" means, with respect to any person or entity, any other person or entity that, directly or indirectly through one or more intermediaries, controls or is controlled by, or is under common control with, the person or entity specified. The term "control" (including the terms "controlled by" and "under common control with") means the possession, directly or indirectly, of the power to direct or cause the direction of the management and policies of a person or entity, whether through the ownership of voting securities, by contract or otherwise.
2. Exclusions from Confidential Information.  Except as required by applicable federal, state or local law or regulation, the term "Confidential Information" as used in this Agreement shall not include information that: 
2.1. at the time of disclosure is, or thereafter becomes, generally available to and known by the public other than as a result of, directly or indirectly, any act or omission by the Recipient or any of its Representatives; 
2.2. at the time of disclosure is, or thereafter becomes, available to the Recipient on a non-confidential basis from a third-party source, provided that such third party is not and was not prohibited from disclosing such Confidential Information to the Recipient by any contractual obligation; or
2.3. was known by or in the possession of the Recipient, as established by documentary evidence, prior to being disclosed by or on behalf of the Disclosing Party pursuant to this Agreement.
3. Recipient Obligations.  The Recipient shall protect and safeguard the confidentiality of all Confidential Information with at least the same degree of care as the Recipient would protect its own confidential information, but in no event with less than a commercially reasonable degree of care; not use the Confidential Information, or permit it to be accessed or used, for any purpose other than the Purpose, including without limitation, to reverse engineer, disassemble, decompile or design around confidential intellectual property; not disclose any such Confidential Information to any person or entity, except to the Recipient's Representatives who need to know the Confidential Information in relation to the Purpose and are informed of the obligations hereunder and agree to abide by the same. The Recipient will promptly notify the Disclosing Party of any unauthorized disclosure of Confidential Information or other breaches of this Agreement.  Recipient will be responsible for any breach of this Agreement by any of the Recipient Representatives.
4. Required Disclosure.  Any Disclosure by the Recipient or its Representatives of any of the Disclosing Party's Confidential Information pursuant to applicable federal, state or local law, regulation or a valid order issued by a court or governmental agency of competent jurisdiction (a "Legal Order") shall be subject to the terms of this Section 4.  Prior to making any such disclosure, the Recipient shall make commercially reasonable efforts to provide the Disclosing Party with: 
4.1. prompt written notice of such requirement so that the Disclosing Party may seek a protective order or other remedy; and 
4.2. reasonable assistance in opposing such disclosure or seeking a protective order or other limitations on disclosure. 
If, after providing such notice and assistance as required herein, the Recipient remains subject to a Legal Order to disclose any Confidential Information, the Recipient (or its Representatives or other persons to whom such Legal Order is directed) shall disclose only that portion of the Confidential Information which, on the advice of the Recipient's legal counsel, such Legal Order specifically requires. 
5. Return or Destruction of Confidential Information.  Upon the expiration or termination of this Agreement, or at the Disclosing Party's request at any time during the term of this Agreement, the Recipient and its Representatives shall promptly return to the Disclosing Party all copies, whether in written, electronic or other form or media, of the Disclosing Party's Confidential Information, or destroy all such copies and confirm the same in writing to the Disclosing Party and at the same time shall delete any Confidential Information from all computer files and from all computer archives or back-up media and shall, in such writing, certify that it has done so. Notwithstanding anything to the contrary foregoing in this Section 5, (a) the Recipient shall be permitted to retain copies of Confidential Information to the extent required to comply with any bona fide and reasonable written internal document retention policy of the Recipient, but (i) the Recipient shall be so permitted to retain copies of Confidential Information only to the extent that the Recipient is required by applicable law or any regulation promulgated under applicable law (including, without limitation, any regulation promulgated by the Financial Industry Regulatory Authority or the U.S. Securities and Exchange Commission) to implement such internal document retention policy or such internal document retention policy is a written policy established by the Recipient prior to the Effective Date and (ii) except to the extent required to comply with any such applicable law, any such regulation or any such internal document retention policy, such Confidential Information shall not be readily accessible by any of the Recipient's Representatives and (b) the Recipient's obligation to return or destroy copies of Confidential Information does not apply to copies of Confidential Information stored in system-type media (e.g., server system caches and backup tapes); provided that such media are not readily accessible by any of the Recipient's Representatives, and in the ordinary course of business are periodically, and systematically, overwritten.
6. Term and Termination.  The term of this Agreement shall commence on the Effective Date and shall expire on the third (3rd) anniversary of the Effective Date, provided that either Party may terminate this Agreement at any time by providing prior written notice to the other Party.  Notwithstanding anything to the contrary herein, each Party's rights and obligations under this Agreement, irrespective of termination of this Agreement, shall survive through the third (3rd) anniversary of the Effective Date, even after the return or destruction of Confidential Information by the Recipient (the "Confidential Period"), provided that for any and all trade secrets of the Disclosing Party, the Confidential Period shall last for as long as such Confidential Information qualifies as a trade secret under applicable federal, state and/or local law. 
7. No Transfer of Rights, Title, or Interest.  The Disclosing Party hereby retains its entire right, title and interest, including all intellectual property rights, in and to all Confidential Information. 
8. No Representations or Warranties.  Nothing in this Agreement shall be deemed to be a representation or warranty by the Disclosing Party about any Confidential Information, including, without limitation, with respect to the validity, strength, scope, nature, applicability, or breadth of any Confidential Information. The Recipient acknowledges and agrees that neither the Disclosing Party nor any of the Disclosing Party's Representatives has made any representation or warranty, express or implied, as to the accuracy or completeness of any Confidential Information made available by the Disclosing Party or any of its Representatives. The Recipient agrees that, except as otherwise set forth in a written agreement, other than this Agreement, executed by the Parties, neither the Disclosing Party nor any of the Disclosing Party's Affiliates or Representatives shall have any liability to the Recipient relating to or resulting from the use of the Confidential Information or any errors therein or omissions therefrom. Only those representations and warranties made in a separate written agreement between the Parties with respect to a transaction between the Parties, when, as and if executed, and subject to such limitations and restrictions as may be specified therein, will have any legal effect.
9. No Disclosure of this Agreement of or Discussions.  Except as set forth in a separate written agreement between the Parties or in accordance with Section 4 above, neither Party shall disclose or announce to any third party (other than its Representatives) the content or substance of this Agreement, such Party's potential participation in any transaction with the other Party, or any discussions or negotiations with the other Party relating to this Agreement or any such potential transaction, or relating to this Agreement, including any of the terms, conditions, or other facts hereof or relating hereto or thereto or the fact of such discussions or negotiations, without the prior written consent of the other Party. All such information shall be deemed to be included in the definition of "Confidential Information".
10. No Other Obligation.  The Parties agree that this Agreement does not require or compel the Disclosing Party to disclose any Confidential Information to the Recipient, or obligate any party to enter into a business or contractual relationship.  Either party may terminate discussions at any time. 
11. Remedies.  The Recipient acknowledges and agrees that money damages might not be a sufficient remedy for any breach or threatened breach of this Agreement by the Recipient or its Representatives.  Therefore, in addition to all other remedies available at law, the Disclosing Party shall be entitled to seek specific performance and injunctive and other equitable relief as a remedy for any such breach or threatened breach, and the Recipient hereby waives any requirement for the securing or posting of any bond or the showing of actual monetary damages in connection with such claim. 
12. Non-Solicitation and Non-Circumvention.  During the term of this Agreement and for a period of twelve (12) months after the expiration or termination of this Agreement, without the Disclosing Party’s prior written consent, the Recipient and its Representatives shall not contact or solicit an employee of the Disclosing Party or any of its Affiliates for the purpose of hiring them, solicit the business of any client, customer or licensee of the Disclosing Party or any of its Affiliates or, outside of the ordinary course of the Recipient's business, consistent with past practice, directly or indirectly contact or participate in communications with any disclosed companies, entities or persons (including each of their affiliates, parents or subsidiaries).  Notwithstanding anything to the contrary herein, the Recipient and its Representatives shall not be restricted from hiring any employee of the Disclosing Party who responds to a general solicitation for employment not directed towards the Disclosing Party’s employees. 
13. [bookmark: _Ref415569236]Governing Law, Jurisdiction, and Venue.  This Agreement shall be governed by and construed in accordance with the internal laws of the State of Florida without giving effect to any choice or conflict of law provision or rule that would cause the application of Laws of any jurisdiction other than those of the State of Florida.  ANY LEGAL SUIT, ACTION OR PROCEEDING ARISING OUT OF OR RELATED TO THIS AGREEMENT OR THE MATTERS CONTEMPLATED HEREUNDER SHALL BE INSTITUTED EXCLUSIVELY IN THE COURTS OF THE STATE OF FLORIDA, LOCATED IN CHARLOTTE COUNTY, FLORIDA. THE PARTIES IRREVOCABLY AND UNCONDITIONALLY WAIVE ANY OBJECTION TO THE LAYING OF VENUE OF ANY ACTION OR PROCEEDING IN SUCH COURTS AND IRREVOCABLY WAIVE AND AGREE NOT TO PLEAD OR CLAIM IN ANY SUCH COURT THAT ANY SUCH ACTION OR PROCEEDING BROUGHT IN ANY SUCH COURT HAS BEEN BROUGHT IN AN INCONVENIENT FORUM.
14. JURY WAIVER.  IN ANY CIVIL ACTION, COUNTERCLAIM, OR OTHER ACTION OR PROCEEDING, WHETHER AT LAW OR IN EQUITY, WHICH ARISES OUT OF, CONCERNS, OR RELATES TO THIS AGREEMENT, THE PERFORMANCE OF THIS AGREEMENT, OR THE RELATIONSHIP CREATED BY THIS AGREEMENT, WHETHER SOUNDING IN CONTRACT, TORT, STRICT LIABILITY, OR OTHERWISE, TRIAL SHALL BE TO A COURT OF COMPETENT JURISDICTION AND NOT TO A JURY.  EACH PARTY HEREBY IRREVOCABLY WAIVES ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY.  EITHER PARTY MAY FILE AN ORIGINAL COUNTERPART OR A COPY OF THIS AGREEMENT WITH ANY COURT, AS WRITTEN EVIDENCE OF THE CONSENT OF THE PARTIES OF THE WAIVER OF THEIR RIGHT TO TRIAL BY JURY.  NEITHER PARTY HAS MADE OR RELIED UPON ANY ORAL REPRESENTATIONS TO OR BY THE OTHER PARTY REGARDING THE ENFORCEABILITY OF THIS PROVISION.  EACH PARTY HAS READ AND UNDERSTANDS THE EFFECT OF THIS JURY WAIVER PROVISION. EACH PARTY ACKNOWLEDGES THAT IT HAS BEEN ADVISED BY ITS OWN COUNSEL WITH RESPECT TO THIS AGREEMENT AND SPECIFICALLY WITH RESPECT TO THE TERMS OF THIS SECTION 14.
15. Enforcement Costs.  If any civil action, arbitration or other legal proceeding is brought for the enforcement of this Agreement, or because of an alleged dispute, breach, default or misrepresentation in connection with any provision of this Agreement, the successful or prevailing party or parties shall be entitled to recover reasonable attorneys' fees, sales and use taxes, court costs and all expenses even if not taxable as court costs (including all such fees, taxes, costs and expenses incident to arbitration, appellate, bankruptcy and post-judgment proceedings), incurred in that civil action, arbitration or legal proceeding, in addition to any other relief to which such party or parties may be entitled. Attorneys' fees shall include reasonable paralegal fees, investigative fees, administrative costs, sales and use taxes and all other charges billed by the attorney to the prevailing party.
16. Notices.  All notices, requests, consents, claims, demands, waivers and other communications hereunder shall be in writing and shall be deemed to have been given: (a) on the date of delivery, if personally delivered by hand, (b) upon the third (3rd) day after such notice is deposited in the United States mail, if mailed by registered or certified mail, postage prepaid, return receipt requested or (c) upon the date scheduled for delivery after such notice is sent by a nationally recognized overnight express courier. Each such notice shall be sent to the address with respect to each Party that is set forth on the signature page to this Agreement. 
17. Amendment and Modification.  This Agreement may only be amended, modified, or supplemented by an agreement in writing signed by each of the Parties.  
18. Miscellaneous.  The headings contained in this Agreement are for convenience only. Such headings are not considered a part of this Agreement and will not limit or affect in any way the meaning or interpretation of this Agreement. This Agreement constitutes the sole and entire agreement of the Parties with respect to the subject matter hereof, and supersedes all other understandings and agreements with respect to such subject matter, whether written or oral.  If any term hereof is invalid or unenforceable, it shall not affect any other term or provision of this Agreement.  Neither Party may assign this Agreement without the prior written consent of the other Party, which consent either Party may, in its sole discretion, withhold, except that the Disclosing Party may assign the benefits of this Agreement to any acquirer of substantially all its assets. Any assignment in violation of the immediately foregoing sentence shall be void and without effect, ab initio.  No waiver shall be deemed or implied hereunder. This Agreement shall be construed without regard to any presumption or rule requiring construction or interpretation against the Party drafting or causing any instrument to be drafted.

[Signature Page Follows]
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IN WITNESS WHEREOF, the parties have executed this Agreement as indicated below.


DISCLOSING PARTY

AC MAGNUM CORAL LLC

By: 						

Print:						

Title:						

Address:						

						

Dated:						




RECIPIENT

						


By: 						

Print:						

Title:						

Address:						

						

Dated:						
